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FEDERAL ELECTION COMMISSION
Washington, DC 20463 .

' Bv First Class Mall

‘Allison R. Hayward, Esqulre - . _ | AUG 29 2002

Bell, McAndrews, Hiltachk & Davidian
455 Capitol Mall, Suite 801 . '
Sacramento, CA 95814 '

RE: MUR 4919
' ‘Charles Ball for Congress
and Justin Bnggs' as treasurer

Dear Ms. Hayward:

" On August 19, 2002, the Federal Electlon Commission accepted the signed concﬂlatlon -
agreement and first payment of $7,000 toward the $24,000 civil penalty submitted on behalf of " .
your clients, Charles Ball for Congress and Justin Briggs, as treasurer, in settlement of a violation -
of 2 U.S.C. §§ 441h and 441d, provisions of the Federal Election Campaign Act of 1971, as

amended (“the Act"). Addmonally, the Commlssmn determined to close its file in this matter as
it pertams to your cllents

Enclosed you will find a copy of the fully executed conciliation agreement for your files.
The agreement will become part of the public record after this matter has been closed with
respect to all respondents involved. Pursuant to the agreement, there are five remaining
consecutive monthly payments of $3,400. The first payment is due on or before September 27,

2002, and the subsequent payments are due within 30 days: of each previous payment

The conﬁdentlahty provxslons of 2U.S.C. § 437g(a)(12)(A) remain in effect as thls

- matter is still open with respect to ancther respondent. The Commission will notify you when

the entire file has been closed. If you have any questions, please contact Domlmque Dlllenseger
at'(202) 694 1650.-

.Sincerely, ,

Dommlque Dillenseger
Attorney

Enclosure .
Conciliation Agr eement



- BEFORE THE FEDERAL ELECTION COMMISSION
~ In the Matter of

* Charles Ball for Congress -

- MUR 4919
Justin Briggs, as treasurer K

_ - CONCILIATION AGREEMENT

_ This matter was -initiated by the Federal Election Commission (“Commission”) pursuant to

mformatron ascertalned in the normal course of carrying out its supervrsory respon51b111t1es The
*‘ 4 Commrssron found probable cause to believe that Charles Ball for Congress (“Ball campargn”)

knowingly and willﬁrlly violated 2 U.S.C. §§ 441h and 441d(a). The Commiss_ion also found
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probable cause to believe that Justin Briggs, treasurer of the Ball carnpaign, violated 2US.C.
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§§ 441h and 441d(a). .
NOW, THEREFORE, the Commission and the Ball campaign and Briggs (“Respondents’ % '.
lrarling duly entered into concj'liation pursuant to 2 U.S.C. §:437g(a)(4)(A)(i'), do hereby agree as

follows:

I.. - The Cornrnission has jurrsdiction over the Respondents and the su_bjec't-m.at_ter o‘f.this
proceedtng. : |
I Respondents have had a reasonab]e opportux ity to demonstrate tbat no actlon should -
. be taken in this matter. ' ; |
.- R espondents enter -voluman. y intc this agre -_-m'_ent_widr the_Commissi'on._.
" IV, The -pertinent facts'in this,matter are as follows: |

1. Charles Ball for Congress is a political co,mmitt_ee within the meamfn'g-of 2US.C.
§ 431(4), and the authorized committee of Charles Ball, who ran for Congress in Califomia’s

10" Congressional District in 1998. -
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2. Justin Briggs is the treasurer of Chaﬂes Ball for Congress. |

3. The Federal Eléction Campaign Act of 1971, as amended (“FECA”), provides thé.t
no person who is a candidate for federal office or eniployée or agent of such candidate shall
fraudulently misrepresent any committée or orgé_nizatioﬁ under his control as speaking o£
writiﬁg for or on behalf of any 'other candidate or pc;litical. party on a matter Whigh is dmnaginé
to such other candidate or political party. 2°U.S.C. § 441h(1).

4. The FECA states that whénevc—;r any person makes an e)ipenditul;e for the purpose of
financing a‘communicatio'n' expressly a.dvoéating the election or defeat of a cl_garly'ident_i-ﬁed -
candidate thro;lgh ciirect mail or any type of geheral public political advertising, sﬁch |
communication ﬁlust staté specific information concerning who autl'lori.zed and paid for the
communication. 2 U.S.C. § 441d(a). |

5. The FECA explicitly pm\-/ides that the Commission m-ay find that violations are
knowing and _wiliful. 2U.S.C.§ 4é7g(a)(5)(B); The knowing and willful standard requires
knowledge that one is Violafing the law. Federal Electic;n Commi.gsion v. John A. Dramési for
_Congre.fs Committee, 640 F. Supp. 985 (D. N.J -l 986). A kno_Wing_ and willful yiolation may l.
be established by “proéf that the defendant ac-ted deliber'ately and with khowledgé that tﬁe
representation was false.” United .States v Hopkins, 916 F.2d 207, 2.14 (S‘ﬁ Cir.l 1990). An .

inference of a knowing and willful violation may be drawn “from the defendant’s elaborate

- scheme for disguising” their actions and that they “deliberately conveyed information they -

knew to be false to the Fedzral Election Commission.” [d. at 214-215. “It has long been

recognized that ‘efforts at concealment _[111ay] be reasonably explainable of\ly in terms of

‘motivation to evade’ lawful obligations.” Id. at 214 (citing Ingram v. United States, 360 U.S.

672,679 (1959)).
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6. Dﬁringil.998, Charles Ball challenged' Rep;esentative Ellen Tauscher iﬁ the general
election for Califomia’e iO‘h Congreseional District. Charles Ball hired Michael Mihalke of
Brabender Coi as its gexleral consultent. At Mihalke’s r'ecommendation Charles Ball 'ﬁir.ed
Adrian Plesha as campaign manager. Plesha hired Christian Marchant as deputy campalgn :

manager and Heather Patterson as finance director. Plesha hired Stevens Pnntmg as the

_'campaign”s major printing firm. Stevens Printing retained Ire_land Direct Mail (“Ireland

Direct”) as its mail-house for most Ball campaign sevaices. PAleshé retained Jeff Butzke and

* his firm, Direct Impact M'arketing'Services.(“Dir'ec.t Impact”), for phdﬁe banks.

7. On October 31, 1998, just three days before the election, the Ball campaign’s

vendor distributed approximately 40,000 letters to Democratic households in California’s 1()"?1 '

‘Congressional District. The one-page letters were typewritten on the personalized letterhead .-

stationary of the “East Bay Democratic COmmiﬁee. The letters attempted to portray the
“East Bay Democratic Committee” as a local committee of the Democratic Party. The letters

contained a false address, and carried the name George Miller as the signatory.. (Congressman

-George Miller represents a neighboring congressional district and is a strong supporter of .

Tauscher.) The letters urged Democrats not to vote for Tauscher, yet contained no disclaimer

identifying who paid for them or whether they were authorized by any candidate or committee. o

| The text of the letters isrreprofduced below.



EAST BAY DEMOCRATIC COMMITTEE

“Represeating all Democrats in the East Bay”
196¢ John F. Kenaedy Br.
Antioch, CA 94509

IMPORTANT MESSAGE!

November 1%, 1998

" Dear fellow Democrat,

Election day is'drawing near and it is cruclal that we support the Democratlc team. The Repubhcan party and blg

business will stop at nothmg to derail our positlve agenda for workmg famllles.

Each year we provide you with the slate of our Democratic team we are supportmg This year we have done the
same for all major candidates in the East Bay who have been supportive of our President, Bill Clinton, and the goal
of our party including 100,000 new teachers, 2 Patients Bill of Rights and protection of Social Security. :

However, as loyal Democrats, we find it very troubling that Rep. Ellen Tauscher abandoned Presndént Clinten and
the Party when she voted with the Republicans to launch an Impeachment Inquiry in the personal life of a truly
great President who has accomplished so much for the Democratic Party and workmg families.

It is with regret that we will not be supporting the re- election of Rep. Ellen Tauscher because of her votes against .
the President and against our Party. Her voting with the Repubhcans on issues such as the impeachment i |nqu1ry, -
stealing from Social Security for tax cuts for the rich and minimum wage make her unacceptable to us.

We know that many Democrats have chesen to send her a message by not votmv for her or agamst her on
November 3™ because of her abandonment of the party. They kLave chosen simply not to vote for either candidate
in the race for Congress.

And while we kave choscn not to forget how Ellen Tauscher turned her back en our party we ask that you
remember te support our Democratic team for the other offices on the ballot on Election Day. Unfortunately, we

- have been left with no choice but to send Ellen Tauscher a message. Because she abandoned us, we are abandoning

her.

We could not support her opponent. And Ellen Tauscher will win re-election. But it is critical that she reccive the
message loud and clear. She must support our President to enjoy our support. Not voting for her is the best way

" - for her to receive this message.

- Thanks for rcmembering to support our other loyal Democrat candidates.on the ballot on Tuesday.

Sincerely,

George Miller
East:Bay Democratic Chairman



- 8. On the same day the mailing was received, the Ball campai gn’s consultant placed

thousands of calls to registered Democrats in Califomi_a"s 10" Congressional District claiming

to be from the “East Bay Democrat Committee.” The calls contamed a message sxmrlar to the

: m’ailings and urged voters not to vote for Ellen Tauscher. The script for the phone bank.-

stated:

Hi, I’m calling for the East Bay Democrat Committee, representing all Democrats in the East Bay,
to remind you to vote for our Democrat Team on Tuesday. But we are not endorsing Ellen
.. Tauscher for Congress. Ellen.voted with Newt Gingrich and the Repubhcan Congress to contmue
-~ the lmpeachment process of President Bill Clinton.
We could never support her opponent, but since she did not support our President - we are not
supportmg her. Thank you. Goodbye

9. A Ball campaign computer was used to compose the mailing set out in Paragraplt
7. The hard drive of the Ball 'campaign computer formerly assigned to Plesha contained a

draft of the “East Bay Democratic Committee” mailing with a creation date of October 23,

- 1998. That is several days before the date on the mailer; November 1,- 1998, and the date

‘when the mailer was distributed. The hard drivé of the Ball campaign’s computer also

contains a copy of the script for the phone script set out in Paragraph 8. The hard dnve of the

Ball campaign’s computer shows a creation date for the phone script of October 31, 1998

which is prior to when the calls were made.

10.- The Ball campai gn, acting through_its agent Adrian Plesha, hired Stevens Printing .
to p'OVldu the mailing and But?kc and his company Direct hnpact to arrange the phone bank.

11, Plesha sent a copy of the “East Bay Democrat Co'mmittce’.’ phone script to Butzke

- via electronic mail message on October 30, 1998, at 1 1:21 PM eastern time. Plesha’s email

. refers to an attached telephone script. ‘Butzke/Direct Impact and its subcontractor provided the
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.Cor'nmission with é coﬁy of a script that is identical .tol thg one found on the Ball c#mpa_ign’s
computer. - |

l12. A Ball campaign computer also contains_.two emails sent by foﬁner Ball canllpaig_nl
Deputy Campaign Manager Marchan-t.t-o Plesha on October 30, 1998. In the emails, Marchant
forwarded to Plesha copies of Democratic voter listé for Aiameda aﬂd C(.)ntral Cqsfa'counties, -I

the counties that make up California’s 10" Congressional District. Marchant states that Plesha

aR

directed him to retrieve these lists from a database maintaihed_in the Ball campaign"s

‘Pleasanton campaign ofﬁcé and to forward them to Plesha at the campaign’s he_adquar'ters'in

Walnut Creek. The modification date on these attachmients is October 30, 1998, and the time

. ) " listed on these attachments is several hours prior to that of the “East Bay Democrat

Committee” telephone script. Thése voter lists match thé lists that the Commission obtéined
from the _subcontractof hired by Difect Impact. The voter lists coﬁtain the names, addrésses
énd phone numbers of persons who had filed cofriplaints with state authorities about the “East
Bay Den‘lc-)crati‘c Committee” calls and/or mailings.
) 15. The Ball campaign, acting_through lité agent Adrian Pies_ha, covertly arranged and. |
financed the *“East Bay Democratic C(l'.m‘"lmitte-:t':” mailing.' While the Ball éampaigﬁ routiﬁe}y' _
~ used its ﬁostal permit for bulk mailings, to disguise its i_nvol'vemént in the ‘;‘-East Bay
_ Democratiq Committee’ mai]ing, it used only first class Starﬁps. Ball-c’:amﬁaign records
indicate that the campaign sto_c,kp'iied over 40,000 stamps during the month p:‘e_ce_ding the
“East Bay,Dc'r_no_cratic Comimittee” mailing. The campaign also §to¢kp'§l¢d standard'..
envélopes. During the month of Octob.ér 1998, Ireland Direét,'the rﬁail-hoﬁse hired by
Stevens Printing in connectién with the Ball campaign’s direct mail, issued six invoices .

related to zn abscntee ballot mailer to Stevens Printing. The total number of invoiced pieces-



7 _
was 58,110. However, Stevens Printing’s invoices to the Ball campaign reflect an order of
105,000 envelopes.
14. Greg Hollman, the owner of Ireland Direct, offered compelling evidence that the

Ball campaign was responsible for the East Bay mailing, and that the Ball campaign went to

great efforts to conceal that i_nvolveméht. Hollman states that just before election day in

. November 1998, the owners of Stevéns_Printing, Jeff and Steve Clark, asked his cdmpany to

handle a 40,000-piece mailing. The Clarks told Hollmaln._“you don’t want to know anything
about [the mailing itself].” Stevens Printing indicated that they did not want anyrecord of the
job. Hollman states that the Clarks instructed him not to issue an invoice and to accept |

payment in cash. They further instructed Hollman to return any spoils (mis-printed or

“damaged mailers) to Stevens Printing.

15. Charles Ball for Congress, acting through its agent Adrian-Pleshé, is responsible
for the fraudulent mailing and phone bank put out under the guise of the “East Bay
Democratic Committee” and designed to suppress votes for Ellen Tauscher in the 1998

general election.

" 16. The approximately 40,000 letters and 10,000 phone calls 9ioi_ated 2US.C.

' § 441h. The creators of the communications, a candidate’s campaign committee, knowingly -

made a false representation by pretending to be an official Democratic Party organization

cer

called the “East Bay Democratic [or Democrat] Committee.” The letters stated that the

- committee was “Representing All Demccrats in tivz East Bay.” Te bolstier this deception, the

: _fnéiiing used the name George Miller as the signatory of the letter. Milleris a well-known

Democratic Congressman in a neighboring district, which is also within the area known as the

East Bay. The text of the letter shows a substantial effort to make the “East Bay Democratic” .



Cbminittee” appéai' to be a legitimate local br-a.n-ch of the Democ;étic Party. Thé
communications were 'tafgete_:d to Defnocrats and made it appear as if a local coﬁmittee of ihe
- Democratic Pérty and a locéi i)emocfatic l.eader w:fe aoncating abandonment of a
Democratic ﬁember of Congress in. th'e recipients’ diétrict. The communications were
damaging to the Democratic Pérty, to Representatiires T_aﬁscher and Millér Beca_.u'sé they
-conveyed to registered Democrats that a local committee and_congr_éssman of that party
believed that the nominee had abandoned the party, and urged 'rec'ipients ﬁot to vote for the
Democraﬁé c_andidate in an election tﬁat .was just dayé away.
17. The approximately 40,000 letters disseminated by a commerciéi vénd_or urg.ed. :

| registered'Dem;:)crats not to vote for Tlau.scher.' 'fh’e com.municati.ons cénstitute “general
“public advertising,” but llackt_:d disclaimers required of eXpress advocacy comrr-lunicatiolns,'ir_l -
violation of 2 U.S.C. § 441d. .

18. The violations in this matter were knowing and willful. To gvoid bein-g identified
as the true sponsor, the Ball Egmpai gn, acting through it‘s.agent Adriaﬁ Plesha, ,purposely-
omitted the required statements indicating who paid for and sponsored these cor_nmuni.cations.'
To hide the source of the mailing, the Ba]] céﬁnpaign useéd stamps rather than its p.o_stal fneter._
Italso used a phoﬁy return address. The Ball canlpaign;s vendaors, épting };ursuant to Pléshg’s :-'

instructions, hid any link between these commuﬁications and the Ball cz‘in'l.paign. Allthe
N “spoiIs’-’ were returned to Stevens Printing to leave no traces of the job: ‘Phony i.n;-'oi-ces also
were created to leave 315 easily idcniif_'iable evidence of the job. The Baf{l c-an*.pzzign'; through

| Plesha; created a phoﬁy description of the phon_e bénk;, i.e: “G-OTVl/_GOP Men,” thzll.t -w:«:1s

“written on the campaign’s check and check register.
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19. When confronted with the Commlssion’s ﬁndings, Plesha submitted 5 swom
statement absolutely denying any invp'lvement in or knowledge of the communieations.

4 Speciflcally, in an October 16, 2000 sworn response, Plesi’.a states that he ﬁrstl saw the “Eas't |
Bay Democratic Cornmittee” letter v&lllen areporter contactecl the campaign. about it.
MoreoVer, PlesHa swore that lle “did not create, e_dlt, review, approve, authorize_, .ﬁne.nce of

_'disseminate_this [East Bay Democratic Cdmmittee] document.” He also swore that he “did |
not approve, authorize, er finance a phone bank ovr calls like t_hose you'have' described.” Th_ére
is overwhelming evidence that these sworn statements are false. Thus, the knowing and

willful nature of these viciations can be inferred ﬁom thie efiorts to unpeae and obstruct the

" Commission’s investigation by submitting false slatements nnder oath.
-; ; : _ V -. 1. Charles Ball for Congress knowingly and w.illlful.ly vi_ola'tecl_ 2 U.S;C; § 441h py E
| | disselninating direct mail and phone bank communications fraudulently-misrepresenting itsellt:" |
as the local committee ef the Demiocratic Party' and cendidate on a matter damaging to thal .
Party and- candidate, i.e., .urgln g recipients not to vote fol the Party’s nominee. .

2. Charles Ball for Congress knowingly .aAmd willfully violated 2 U.S.C. § 441d(a) by
failing to place dlsclauners on direct mail pleces urgmg the defeat of Ellen Tauscher

‘3. Justin Briggs, treasurer of the Ball campaign: violated 2 U S C §§ 441d(a) and

441h.
VL The Commission has dcf errnined that the appropriate civil penaltv for Respondents
: \-'iolutions is T\-vez*.l‘-f-Four Thousand Dollars {§24,000) pursuant io 2 U.S. C § 4374(2)(3).

Charles Ball w1ll pay the civil penalty to the Fedelal Electlon Commlssmn for Respondents

violations of 2 U.S.C. §§ 441h and "4ld(a) Sucn penalty shall be paid in 6 instaliments as follows:
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1. One initial payment of Seven Thous_aﬁci Dollars t$7,000) due upon the sig;ﬁng of this
agreement; | | | |
2. Thercafier, no more than 30 days fr_oxﬁ the date this agreement becomes efiective, five
consecutive monthly installment payments of Three Thousand four Hundred Dollars ($3,400) each;
3.' Each such insta)hﬂent shall be paid within 30 days of the pre\vlious installmgnt; |
4. Inthe event that ahy installment payment is not_recéived by the Coiﬁmission by the fifth
day of the month in Which it becomes due, ﬂle Commission may, at its discrétion,.accelerat_e the
remaining payments and cause the entire amount to become due -ilpon'ten days written notice to the
Respondents. .Failure by the C_ommiésion to accelerate .the.paymeuis with reggrd 10 any cverdue |
installment Shall nét be construed as a waiver of i'.ts right to do so with regard to future 6&er’due
installments. . |
5. Respondents agree to cease and desi-st.fro'r'n cofnmitting or causing any violation of
2US.C. §§ 441&(a) and 441h. |
VIL.- The Commission, on request of anyone filing a complaint under 2 U.S..C. § 437g(a)(1)
concerning tﬁe matters at issue herein or on its own motion, may review compliance with this agreeﬁent.
If the Commissidn belicveé that this agreement or any rquirement thereéf has Been \l'iolated, it may
institute a civil action for relief'in the Qnited Statés District Cou’ﬁ for the Disific__t of Columbia.
VIIL :I‘his agreement %hall Becdme effective as of the date that all parties hereto have

executed same and the Comniission has approved the entire agreement.



This Conciliation. Agreement constitntes the entire agreement hetween the parties on
1romzsc or ag:re*’mﬂ'lt enther written or oral, made
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the matters raised herc.in and no other -stateman‘:, :
by either party ot by agents of either paﬂv tha? is not contzined in this written agreement shall be

enforceable.
FOR THE COMMISEION S '
Lawrence H. Nonon . 3 =~
General Counsel - s . o
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ate

Rhenda J. Vosdfagh
Associate General Counssl

for Enforcement

' FOR THE RESPONDENTS:;

Qltigm ?m,_ww/ _

Allison R. Hayward -
Atiorney, Charles Ball for Congress

mey, C
And Justin Briggs, as treasurer
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